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Climate Change Litigation: A Growing Phenomenon 



Summary 

The scientific, economic, and political questions surrounding climate change 
have long been with us. This report focuses instead on a relative newcomer: the legal 
debate. Though the first court decision related to climate change appeared 18 years 
ago, such litigation has proliferated in just the past five. 

The court cases, decided and pending, arise in seven contexts. The first is the 
Clean Air Act (CAA). In April, 2007, the Supreme Court held in Massachusetts v. 
EPA that at least as to mobile sources of emissions (cars, trucks), EPA has authority 
under the CAA to regulate greenhouse gas (GHG) emissions. This decision puts 
pressure on EPA to move forward as well with regulation of GHGs from stationary 
sources (powerplants, factories). 

Second, litigation under the Marine Mammal Protection Act, and current and 
likely litigation under the Endangered Species Act, raise the possibility that the 
impacts of climate change on wildlife may constrain government and private 
activities associated with GHG emissions. 

Third, what about federal energy statutes? A much-publicized decision held that 
under the Energy Policy and Conservation Act, the United States must monetize the 
benefits of reduced carbon emissions as part of setting light-truck fuel economy 
standards. The Outer Continental Shelf Lands Act also has been invoked. 

Fourth, various statutes requiring federal government analysis and information 
dissemination — the National Environmental Policy Act (NEPA), Global Change 
Research Act, and Freedom of Information Act — have generated climate-change 
litigation. NEPA suits make up the most numerous category of climate-change 
litigation. Courts appear to agree that if a plaintiff can establish standing, NEPA can 
be used to compel agency consideration of the climate change effects of its actions. 

Fifth, can common law tort theories such as nuisance be used to force cutbacks 
in GHG emissions, or payment of damages? All four decisions thus far have denied 
relief to plaintiffs on lack of standing or political question grounds. 

Sixth are the suits challenging state regulation of GHG emissions from motor 
vehicles as preempted by the federal corporate average fuel economy standards or 
federal authority over foreign policy. The two rulings thus far have rejected these 
challenges. Moreover, these issues will be moot unless EPA’s denial of California’s 
request for a waiver of federal preemption under the CAA is overturned in court. 

Seventh, chiefly with respect to coal-fired power plants, what role will be played 
by state utilities laws? 

Finally, the report discusses international law aspects of a nation’s contributions 
to climate change, and the few international claims made against the United States 
to date. 
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Introduction 

The scientific, economic, and political questions surrounding climate change 
have long been with us. This report focuses instead on a relative newcomer: the legal 
debate. Though the first court decision related to climate change appeared 18 years 
ago, the quantity of such litigation has mushroomed in recent years: more than two 
dozen cases pursuing multiple legal theories are now pending. 

The principal court cases, decided and pending, arise in seven contexts — a 
number that continues to rise. The first and most important context is the Clean Air 
Act (CAA). In April, 2007, the Supreme Court held in Massachusetts v. EPA that 
at least as to mobile sources of emissions (cars, trucks), EPA has authority under the 
CAA to regulate greenhouse gas (GHG) emissions. 1 

Second, must global warming effects be considered under the federal wildlife 
protection statutes, such as the Marine Mammal Protection Act and Endangered 
Species Act? Third, must they be considered under federal energy statutes, such as 
the Energy Policy and Conservation Act and Outer Continental Shelf Lands Act? 
Fourth, may any of several information statutes, particularly the National 
Environmental Policy Act, be used to compel government analysis of and 
dissemination of information about climate change? Fifth, can common law tort 
theories such as nuisance be used by state and private plaintiffs to force cutbacks in 
GHG emissions, or payment of damages? Sixth, granted that state regulation of 
GHG emissions from motor vehicles is preempted by the CAA (absent an EPA 
waiver), is such regulation also preempted by other federal statutory or constitutional 
law? And seventh, chiefly with respect to coal-fired power plants, what role will be 
played by state utilities laws? 

Sections I through VII of this report address these seven areas of litigation in 
turn. 2 Most known cases, decided and pending, are mentioned — omitted cases are 



1 127 S. Ct. 1438 (2007). 

2 Similar ground is covered by Justin R. Pidot, GLOBAL WARMING IN THE COURTS: An 
Overview of Current Litigation and Common Legal Issues (Georgetown 
Environmental Law and Policy Institute 2006) (available, together with a March, 2007 
update, at [http://www.law.georgetown.edu/gelpi/]), and Todd O. Madden and Eric 
McLaughlin, Climate Change Litigation: Trends and Developments , BNA Daily Env’t Rpt. 
B- 1 (April 3, 2007). A regularly updated chart of climate change cases, prepared by Michael 
Gerrard of Arnold & Porter, is available at [http://www.abanet.org/abapubs/globalclimate/] . 

(continued...) 
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those that raise climate change issues in only the most marginal way or only 
implicitly, 3 and some state cases. Looking beyond the domestic lawsuits. Section 
VIII surveys intemational-law arguments that might be used to induce GHG emission 
reductions from the United States and other countries that are major GHG emitters, 
and the few intemational-law claims filed against the United States to date. Finally, 
Section IX offers overall comments. 



I. Clean Air Act 

Stationary Sources of GHG Emissions 

The First EPA General Counsel Memorandum. 

Aware that prospects for Senate approval of the Kyoto Protocol were dubious, 4 
some Members of Congress became concerned in the late 1990s that the Clinton 
Administration EPA might seek to regulate GHG emissions in the absence of 
approval, under either of two claimed authorities. One authority would derive from 
an argument that even prior to ratification, the Protocol provided some sort of legal 
basis for emissions restrictions, perhaps citing past treaties signed by the United 
States that were provisionally implemented prior to going into effect. 5 This 
possibility provoked a series of enactments barring EPA’s use of appropriated funds 
to implement the Kyoto Protocol in the absence of approval and ratification. 6 



2 (...continued) 

Broader treatments of the legal implications of climate change may be found in 
Michael Gerrard (ed.), GLOBAL CLIMATE CHANGE AND U.S. Law (ABA 2007), and 
Symposium Issue, RESPONSES TO GLOBAL WARMING: The Law, ECONOMICS, AND SCIENCE 
of Climate Change, 155 U. Pa. L. Rev. 1353 et seq. (2007). 

3 An example of a case that deals with climate change only implicitly (at least so far) is State 
of New York v. U.S. Dep ’t of Energy, No. 08- 0311 (2d Cir. filed January 17, 2008), in which 
three states (NY, CN, MA) challenge the Department's energy conservation standards for 
residential furnaces and boilers. Though we are given to understand that the climate change 
benefits of reducing fossil fuel consumption by such furnaces and boilers was a 
consideration in filing suit, the petition for review does not mention C0 2 or climate change, 
and thus we do not include this case in the body of the report. 

4 Kyoto Protocol to the United Nations Framework Convention on Climate Change, 
concluded December 10, 1997, U.N. Doc. FCC/CP/1997/L.7 Add. 1, reprinted at 37 1.L.M. 
22 (1998). One indication of Senate antipathy to the Kyoto Protocol was its adoption by 95- 
0 of the so-called Byrd-Hagel resolution urging the President not to sign any international 
agreement on climate change that would result in serious injury to the U.S. economy or that 
did not include provisions regarding the GHG emissions of developing countries. S. 98, 
105 th Congress (1997). 

5 See generally CRS Report 98-349, Global Climate Change: Selected Legal Questions 
About the Kyoto Protocol, David M. Ackerman. This report concluded that “there does not 
appear to be any clear legal authority that could be invoked to sustain the provisional 
application of the Kyoto Protocol.” Id. at 6. 

6 P.L. 105-276, 1 12 Stat. at 2496 (1998) (barring EPA’s use of FY1999 funds to implement 
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